IN THE CIRCUIT CCOURT OF FLORIDA
FIRST JUDICIAL CIRCUIT, IN AND
FOR OFALOOSA COUNTY
STATE OF FLORIDA, CASE NO. 97-945-CFa
Dlaintiff,
e .

JIMMY L. ATES,

Tefendant,

RESPONSE TO DEFENDZNT ATES EECOND MOTION POR POST-
CONVICTION RELIEF

THE STATE OF FLORIDA, through counsel, respectfully files
this timely responge Lo the defendant's most recent Motion fox

post-Convictian relief and in suppcft therect states:

Eightsen ysars since tlle murder of which the defsndant was
convicted, a'decaae aftey his sentencing, and five years after
the litigation and denial of his first motion To vacate his
conviction and sentence, the defendant has filed a second such
prﬁyer_fur relisf inciuding two supplements., He claims the Stats
itgelf nas discovered the inaccuracy of the scientific svidence
'it'usad to convict nim and alleges numsrous instances of
prosecutoriai misécnduct under the de¢ision of the Unitad States

Supreme Court in Brady v. Maryland, 373 V.8, B3, 83 5.0t. 1134,

10 1L,.Bd.2d 215 (18€3). T¢ establish & Brady viglation, the



2dditionally, vyou sheuld be awars that the FBI is
cooperating with the Innocence FProject. The Inpocence
Project i85 interested ir determizing whether impropexr
rullet lexd analysis testimony was material to the
conviction of amy defendant, and, if &0, to insure

appropriate remedial actions ars taken.

(Enulasis added), [Defendant’s Sscond Supplemsntal
rppendix A2)

The state cennot deny that the bullet lead analysis
testimony in this case was material to the defmndant's
convictlion. By the sams token, it-cannat andoree the
perpetuation of any first degree murder conviction pradicated on
a jrry's prabéhle misuvderstanding of the orebative value of
gvidence ewphasized as conclusive by the érﬂﬁeuuticn at trial,
It kelisves the defendant is entigggﬂ to relief on thisz timely

e

£ 1led claim.

Ground Seven iDetendant’s Moticn at p. 64]

The defandant olaims the stats withheld sxoculpatory
fingerprint evidence (thres documerts} he has pincs obtained from
the FOLE. The chiect of his complaint is “an unidentified
fingerprint which was lifted from a plastic .22 cartridge
containar that polica found inside a HER pistol box located on a
shelf in ths utility room cf the Ates’ home.” [Cefsndant's

motion at p. 64]



The defendant has attached Appendix R - az April 15, 1598
repcri writtem by FDLE E=nicxICrima lakoratory Analysc Chatrles
Richards five months pricr to the start of this trial that shows
2 latent Iingerprint was lifred from Bxhibic 100-& whioh included
an “empty FEEBRAL .22 <atridge [Fic! bex with plastic container
inside...” [hppendix R; p. €7] That report proves tha
fingerprint, obtained from the arsa where the projectiles uaed to
K111 the victin were aliegedly fuﬁﬁd, 4id ngk helceng £ the
defendant or tha victim. A second report dated Augqus=t 3., 159398,
vroves the [ingerprint was oot that of investigators TLewls

Barbarrea, Mark Yourng, or Thomas Carmichaael [the law snforcement

cfficers most likely to have touched them) . [P, 68)

A third earlier report dated JanuAry 13, 1993, says a
" cloemparison of the previously reported unidentified latent
print wich che listed jnkad prints revealed che lagent orint was
net wmade by two cther people of interesC. FEITH ANOREW GRIFFITH
or JACHIZ DARELL, LOMNG. @ .[P. 69] (it isf not claar if this reaporec
-relatea to the same 1LLE analyzed Five yeais larer, but 1t was
knovwn to the defendant, contrary to his allegatioms here, aod

does not contribuote to Als claim; ., [Defendant’s Appendix A,

State's Jupplementzl Discnvu:yﬁ, p. 2, However, reference Lo Lhe

April 15, L99E apd Aaugust 31, 1598 reports does not appear to

nave teen disclosed Ln any of the starae's discovery reaponsas,



Tha ivportance of thila newly drscoversd evidencs 18 vbvious.
At triml, Ckalscge Caputy Tarmichael textificd that ne s:4 red
bozoo ol a2 caf:riﬂges Zrom the gun Hox found in the ﬁtility
room of che Atesz’ repidence. [TR 212] Therefuvis, the evidencs
now discovared hy Lhe defendant suggests soms unknown party had
aooess nol only e an unlikely ares oz the Ares’ cssidencs, its
Joility room, but to the precilse area so crucial to The state's
rase - the iscatlon of the shootarts bullets, by an unauthorized
perscs who the defendant could have ond would bave claimed was
rhe real killazr. EBecausae the fendant cid not have such
avidence at t—ial, ko wae denied a material pizce i evidonge

consastanr wlol aiE aimileriy consistens olain of ionoosnoe,

The Aefendsn,’s olzim 15 suppurted Dy che state's dizcovery
regponge which lists Rictards by wamc and identif-es his repoIts
Hut which nnnsp;uucuﬁly omit&. any mantion of ammy raport dateod
April 1b, 1%38 o¥ August 3., 125B. LT a.so jgains support fram
the fact 2is _awyers never Tede bo Lhe Jury #ay of Lha AXQURSDCS
one wonld axgect to be mads baéed sn these rcporks and the

faisgerprinTs they rovealed.

The vary recsn: decinion of Lhe Tourt in Rivers w, d-ats,

Sw.2d _, 23 Fa L Waek!y 5386 irla. Juns 12, ZJCB) cont.oals
prooars Lo be materially indiatinguishallce Trom The CiRe

axr2, IT =

gare Lf *finge-printt is zubsLitutsed for “ISFAY evidencsa.



Rivera. very much like the defepndant here, alleged that
nawly discovered DNA avidence imvolving the testing of hairs
found in a ven used during the crime indicated that the hair did
not come from the victim and teating done ¢n hairs Found with the
ristim's bhody indicated that they probably did not come Zrom
dzfendant. In ¢ther worda, the newly discovered DNA svidence
rended to negate Rivera’s connection te the murder scene and the
murder wvictim - the sams effsct the unmatched fingerprints have
here. In his post-gonvicticn motion, Rivera claimed that the
»agults of the DNA testing constituted important newi:y discovered
physiral avidence irn his faver that when considered with other
eviderce and the lack cf phyzical evidence connecting him to the

crime, as doss tha defendant hers, established hig entitlement to

a naw brial.

The Court agresed, reversed the trial court’'s summary denial
af the deferdant’s =laim and remanded concluding that this

svidance, whsa viewsd in comjunction with Rivera's other due

process claims and other evidence, was sufficient to warrant an

avidentiary hearing.

Here, however, more than that which persuaded the Rivera

Sourt To reverse exisrs. Thsre i3 a vital additvional facror whick

cperated bw mislead the jury. Agent Richards wrote each aof the

Feports revealing the fingerprine evidence from the plagtlic shell

box in the urilivy room. #When Richards testified at trial,



‘however, he never disclosed the axistence or rssnlts of hig

Lesting of fingerpriasts in the area of the utility room where the

bullazats werse found.

Bgent Richards testified at trial about his invelvement in

zhe gathering of fingerprint evidenca. He explained that he
attewmpred to lifc Jatent printe frowm some paper ohjscts but found

none of walue;

G. What about printe, latent prints, did ysu collect any

fingerprintz that evening, any latanit prints?

2. The paper iters whilch were on the floor, which I sarlisr
testified bo, were wxamined for latent prints. Aloc we processed

tne area for latent prints, but no latent prints of value ware

developed,

Q. Tvou did find soms latent print but they were not of

value?

L. There were some smudges and a little bit of ricge

SZetail, but from my experience chay wers rot of valu=. [TR 287]

E



G. What im thas houae did you dust or whatever metnod you

pead? What area of Ehae hnuua.did yau check for printé?

A, A lot of the aread in the bedroom like the drasser
councer, . .Wa did txy iteme in the Ledrooq. . .Also in the other
bedroom whare the drawers ware pulled ovt, I did try to develop

printa wn there, al3o... tha 5]iding glasa door.
g. Anything off the =1idiny glase docx?

A, ¥Wo, slr. TR z28]

ok

and to resclve amy ambiguity in the Agent’'s tesatlmony:

Q. Was any fingexprink work dque out in the carport-atility

roof area?

. Ho, 8ir. (Empkasis added: fTR 24937
¥ TE
No print work Wab dona out there?

A. No., sir. I(Emphasis added! [IE 259]



“hersfora, not oniy 4id the stats not provide the dafendant
with the repoxrts in Appendix K, the suthor cf those very Teports,
R:chards, did not diselose them or their contents when directly
asked about fingerprints in'the case when, in fact, fivs months
garlier, lLe had conducted a comparison of crucial items which we
now know wers recovered from the urility room the results of
which at lcast tend to prove the defendant not guilty.

Arcuably, Richards did not know the prints he found on the

plastic cartridge box cams from the utility room, but the Sury

was grossly misinformed ncnetheless. )

rlthough defense counsel tnrough SEOES-eXAMinat Lon
cstaklighed that no latent fingerprints of va.ue were LiTted at

the scene, [TR 237 - 300] and therefore there existed 0o

incriminating fingerprint evidence against the defendant, the

axlsbence of an unidantifiable f£ingerprint in a place in the

defendanc’s house from whare the defendant was alleged tc have

gotten the fatal ammunition is sxacstly tne kxind of evidence that

can determine a jury’'s verdict.

This was nawly discovared, praviously umndisclosed,
materiszl evidence waich calls into guestion the reliablility of

‘be defendant’s verdic-. It was 3rady material, and che jury was



m.2led about this important evidencs at trial. The defendant

cnould be granted relief.

ground Eight [Defendant's Motion at p. #8]

Tha defendant claiws the state withheld sexculgatory DNA
evidence. He has appended three FDLE reports créated nrior to
his Lrial gescribing exhikit #3, “s towel” convaining dsbris
consisting of three Catcasion body hairs. [Exhibiz 5] Two
reports, dated 7/28/%8 and §/7/98 are by FDLE analyst Jamss3
Presman, and one, dated §/7/98 ip hy analyst Magda Clanton.
while Freeman i€ lisced in the state's discovery response, thase

twe reports ars not. [Appendix &, p.8] Magds Clanten is liptad

as Magda Clinton, but the report described here 1z noOCT.
[appendix p. 1] The defendant claims the towel was “bloody*, and
while nothing in his appandix appears to descripe it as such, the

testimony of Magda Clanten cescribes the blood DNA and olocd

found on thiz towel. (TR &0}

These reports, all authored approximately ons wonth prior To
ths start of the defandant'as trial, ‘egtablish that the hairs had

roots presant. {appendix 8; p-71]  The 1598 analyzis of two of

—ue wair =sots determines the “PCR DNA results were aegative 21

~Maose hairs.? (hppendix £; p. 73] By implicatian theve wxises



one zdditicnal hair with a root that has not been analyzed for

BIvA.

Yarious items were microanalyzed by the state for halr and

fibers. [TR 737 -~ 738] &t trial, the state argued Lh&T ho OLe’ S

DA wea found at the =cene but the victim's. IL stressed to the

Jury the signiflcance of 1Ls CMB expert’s testimgony and stressed
that the “pegative” Lest regilts windieated for [aici blood of

any other persom...” wf{n]ll the positive results in the entirs

random survey of thig room for blood spots iz alwavs DHA

cenmaistent with - DMA consistent with Nerma. . . ”. [TR 171e] *“The

CNE blood is consisbent with who? Norma Jean, [TR 1718]

The ‘discovery now that there existed Male Caucasion haira

with roocts on a bloody towel at the scene the exletence of which

was unknown to the defense throuygh po faulb if its own raises

serigues 1gssues.

The d=ofense was 2ntitizd ze kngow of the sxistence of this

sidence. Tt was zatitled to look at it confront it,

investigate it, and conduct its own analysis of it. Because i

was denimd those opportunitiss, khias discovery viglation, while

arguably insufficrent in and S5f itaelf to justify the award of a

new trial, ot least contribures To rphe cefendant’s thers that an

snidencifisd introder was the astual xiller, and supportsE bhirs



praysr for relisf.

@round Nime [Dafendant ‘s Motion at p. 71

The defendant mas appended a newly cbtalped affidavit from a

wtima 1ine” witmess,  lara Sargent, to demonstrate the falsity of

i

ner krial testimony-

the *time 1lirne” was crucial to the state'n case. The state
argued that the defendant killed his wile balore going to the

baccaiaureate caremonies at the nesarhy high school, and tha

defensa argued he was at the Ceyemony, had left his house before

the murder in a light colored Toyota, and could nob have haan the

killer, AL trial, Sargent said she saw the defondant speaking

with ancther man as they pa#sed the Ate’s home =2t 6:05 £o 6:240

(e 1123-

o.m., and that ghe did not recall seeing @ car thelrs.

1127} [Ewphasis added] .

op direct sxaninmetian, Sargept was agked, *Did ycu s=& nis

car?f to which Bargent regponded, "I don’'m romember esalng ik. . T

Ao’ t remember.” (TR 1125} The defense cross-examined Sargent

obout the igsues, hut ahs reiterated, T dcn’t ramambey whether

there was one [a gar] there or not.” (TR 2128} .



defendant haas tnﬁ burden to show (1) that favorable evidence,
either exculpatory or impeaching, (2) was willfully or
imadvertently suppressed by the State, and (2) because the

avidence was mabtarial, the defendant was prejudiced.

he defendant’s burden of proof is high. A successive
moticn may be ﬁismiasad if it f£aills: to allsge new or diffexent
grounds for relief and the priox determination was on the merits
or, if new and different grounds are allieged, tha falilure to
raise those igsues in a prior motion constitutes an abuse of

process. Fla . R.Crim.2. 3.850. To overcome this bar, & movant

mugt allega that the grounds asgartad were not known and could
not have been known to him at the time of the earliex motion.

Chyistopher v. Stats, 48% So.2d 22, 24 {Fla.1986) . The movant

must show justification for the failure to raiss the issues in

the prior motions. Id. Moreover, ‘mew evidence” must be of the

character that it would ®probably produce an acguittal.” Preston
v. Stats, 970 So,2d 789 (Fla. 2007). In addicien, speculation
. will not support a claimant's regueat for relicf in & post

conviction procseding. Johnson V. State, 504 So.=2d 400 (Fla.

2005) . Conclusory allegations do not justify an evidentiary

nearing., Kennedy v. State, 547 so.2d 312, 513 (Fla. 152389).

The defendant claims a2ll of his argunents fall under the

cacegory of *newly discovered avidence." Accordingly, his bu;den



The prosscutor relied co this testimony during the state’s
cloging argument, “Lon‘t let your aye geat off the ball hexe

because thars -5 no cay there* . [TR 1703%]

During subsequent cross-examinacion, the cefanse repeatedly
attemptad to refresh Sargent’s reccllecticn by prior statements

she had mede in which she had ackneowledged the presence of the

(defendant’ s} car. While Sargent endersed the truthfulness of

her pricr sworn testimony at che clme she made ib, Lhe defense

naver successfully refxeshed Sargent’s recollection or got her <o

sninge hery substantive trial testimony. (TR T1125-1130]

In her post trial [October 20, 2006 affidavit, Sargent

says, in pertinent part, “It was not guite 5:15 when I drove by

~he Atas! resideénce.” ...Half way up the drivewsy I saw Jim Ates

and another man. 1t appearsd that Mr. Ates was leaving his

fouse, amd the car bthnat was in the driveway (presumably the ne

he would taks to the avent) was light in ¢olor.” [Defendant’s

Motion at p. 42] (Enphasgis added).

L AT
The new affidavit clearly gives Tthe defendant support for

hiz alibi and hisz claim that ae lefv for the Laccalavrsate

ceremcny i= his (light zclored) Toyota prior te the homicide.

Thers was lictle in this case were impertant teo the jJury than the

valldity of the deafendant’'s alibi svidence. IL was consiatently



actacked by the state. The racantation of a key defense alioi
witness whode trial tsgtimony departed frxom her sworn pre-crial

restimony constitutes crucial new evidence,

“hig c-aim would L:kely deserve an evidentiary hearing oo
dstermine the likelihood of the recantation affecting the jary’'s
verdict if relief was not granted on the basis of Lhe defendant's

other claims.

“here are several of the defendant’s arguments that :the

states urges do not condtitute grounds for relief:

Cround Ten [Defendant’ s Motion at p. 75)

The defendant complains that he has dlscovered three
additioral FDLE reports pertaining to shoe/boot tracks collests
al rhe crime scene thaz did not deocument any comparisons. He
allegss these reports are excuipatoyy because "the probability is
the tracks were made, not by him, but by the perschlg) who

wlLidered Norma Jean Abes.” [Defandant’'= Appendix T, pp. 74 -

B]



The defendant =lalws that thers wers boot tracks cn the

bathrocm floor and appends [A2], an Octobar 11, 1351 FDLE repcf:

orepared seven years prior to trial, The defendant should have

bgen proviced the report. Eowever, the bonk tracks in the

bathroon were koown to the defense. The cfafondant establisiasd,

through the crosg-examination of FDLE Agsnt Charles Richards, the
oot the that the state &id not compare boot prints even though
Lhers was a fdrensic procedure h? which coumparisons could be
mads, and that no effort was made e do #¢, T apecifically
gztakblished that bootlprints gxipted in Lhe bathroom in this
cass. [TR 293] Reeordingly, the defense knew about the

unmatched koot prints din the bathroom and used that svidencs 1in

the defandanb's —avor.

The defendant alse appends [T3], an Octcober 23, 19223 report

by Scnior Crime Leb Analyst Kennath Head. [T3] describes Exhibit

933 as “Three shoe or hoot tracks.ef value.” [Detandant’s

Appendix p. 77 The d=izndant mizgtaksnly claims the starte

withheld thig report, but his own Appendix &, the Stase’s

supplemental Discovery. ab p, 2, reveals that “Report of Kanneth

Hoag, FDLI; 19/23/85 was indeed providad to him in discovery, and

e was on notlce of its existences.

rral, a Februszy &, 1936 report by FDLE analyst Janlce



Johnson, degeriipes "a partia. shodtracky on paper items near the
closet and near the wvicohim, (Exhibits 1 & 2] . From the raport
it is not clear whéther any attempt(s) were made to compare that
partial print eo any known shoes or even if it was of forensic
walre, The Starte’'s Supplemsntal Discovery [Defendant's Appencix

&) disecloses Johnsgon as a4 witness and tie exigtence of sevaral of
her rvaports, one ol which is dated 1723796, Evern 1f the
defendant was able to establish at an evidentiary hearing that
the 2/6,/9¢ report had been excludad from discovery, there is no
“ikzligood he could support a claim that the outcome of thisg
trial would have been driferent.

The deisndant has failed te stats a basis for rellizf,

Ground Two (Defendant’s Motion at p. 38]

The defendant cla-‘ms newly discoversd evideraos in che Lotm
~f orime scena photographs demopnstratz The state Jeliberately
withheld sxepulpatory evidence and knowingly solicited false
regtimony from tha atata’'s two Fire experts. The defendant
sxplains that after his conviction was affirmed or aprmaal, ne
nired an ‘mvestigatoy who found 310 photoyraphs of the crime

scens i1n the possession of the FDLE through a pubdiic racords

royaIesn .,



First, the scals of the defandann’; agmplaint should be
clarified. In his motlcn, the defendant orly claims significance
as to two of these photographs which he argues depict a candle
that kburned from the togp down and o could not have heern the

incendiary devics glalmed by the siate at trial.

Second, it is abundantly clear, even from the defendant's
own pleading in this case, that the candle he is dascribing is
pot the one to which the stats referved as an incerdiary time
delay device. Tae candle in the defendant's two newly discovered
photographs were located, by the defendant’'s own allegations, on

+ha mther oide of the room:

i shewalter testified that the fire started on the

- T

floor batween two chairs underneatii tha double-window
in the living-room; bub the Lwo praviounsly withneld
phnotographs show that the eandieholder, etc. wvere

iocated on the side of the living-room ppposite Lrom
the double window? [Defendant’s Motion at  p.

41} (Erphasiz by defendant}).

Five Marshall Michasl Showalter described in photegraphic
Exnibit 243 where ha nad seen the remains a votive candle on a
rarle batwesn two chaira chat had been used, in proximity Lo
newspapay, -0 oreate a "tims dalzyed” Eire. (TR 447 428, 4+53) He
adnicted, mowever, =hat nons: of tne Lifty =ML L phqtugraphs he
“soi &t the scene saowed the actual 2zndls ar its remains, and

axplained that the actual time-deiay ayvidence nad been “disposad



.4 iTR 495-477] He acknowledged having found a me:ted candle

I

o
in the Living room with a “whita” (unburned; wick. |TR 451]

Thnig appears to be the randle to which the defendant refers in

this clairm.

This Court is not obliged Lo indulgs the defendant’s
illegical presumption that the home of the Ates’ contained Lub a

gingla ¢andle. In fact, such an agsumptrion beliess the evidance.

fLouise Xotarba, the victim's mother, cestified that tha victim
kapt candles hoth on each ernd of her piano and on her coffee

table. TR 968 - 9£%) . BShe offared chat “she (the wictimg

wrobably had nige or ten” candles in the home alteogether. [TR

8g45] Through Agent Ricbards, the state ghowsad two cand.e sticks

oo the dining room counter. [TR 267] Showalter testifled he

tocated ope candleholder without a candle in it [TR 453] but
deseribed numerous otner candles in the area of the fire that

wers never claimed Eo have been the source of the ipivigl flames.

(TR 462 - 263]

Thug, there iz no reaschable poesikility,. let alone
likelihood, that the Jdefendant’s use of these TWO photographs
wouid have changed the result of his trial.

Mors important, seérhaps, is the [ast thals 1g not Iawey

airsooyverad sevidanad. Trns Jefaadant admits thast ne had the



photographs turned ¢ver Lo his post-cenviction attornay whes

represcnted him on his motion for post-conviction relief, the

appeal from the denial of that motiom, and in federzl hakeas

sorpus procesdings. He alse admits that his own counsel told him

~har ha Ffelr that nene o Tha phiotographs conrainad anyihing cf

e

svidentiary valus. [Defendant’s Motion at p. 40]

neoordingly, this issue 15 time barred and an abuse ol

Rroceds.
cround Six [Defendant’s Motion At p. 58)

The dafendant: claims the progsecutor misrepresented certain
evidence at trial. The defendant complaing that tha RProsecutor

argued chat therc was no evidence of 2 Lreak-in when, in fast,

bhal: cimim was cantradicted by hig brother’s restimcny. He calls

the prosecutor’s2 argument vsonake oil panter.” [Defendant’s

otion at p.63] on its face, this claim must be denied. It is an

izsve possibly cognizable on dirset appeal, kot not in a 3.B50

ToLion.

There was arple evidence presented at trial Crat the daoor TO

the master bedroom was damagsd. That testimony was cresented not

onlv by defange witnesdeos as che defendant claims, but by the
¥ =Y

state 2z well. 2. FDLE Agent Richards cestified:



Q. The door into the bathroom, you indicated, appeared
tc be splintered or seme part of it Dbroken or
separated?

A. TYes Sir. [TR 294]

mhat evidencs, nowsver, L% uprelated to the guestion whether
—ha exXterior 2f the house was forcibly entarad (v 3 scrangsr who
comuitted the murder or if the murder was commitred Dy someone
with msasy access) . Whether the killer was the defendan: or a
ptranger, evidence of & brokan interier doct would support an
nference of resistance by the victim i either Case.

accordingly, Che probaiive value of the etidence ig limited.

The jury was instructed that the Lawyers' Aargumentcs are not
evidence. [TR 1345) Aszuming, argpenda, the prossacutor
- sekaracterized rhe evidence, it is not newly discoversd
avidence, evidence zhat would have changad the cukuome, O

supportive of any issue cognizabisé here.

although this argumnant is subject o denial without a
hearing, the defandant additionally complains That ona of the
many photograpns he discovered in FODLE posseseicn after his

conviction clsarly ghowed tne damage Co the Lecroom dacr.
Indaed, Defandant’z Sxhipit L, P. 4%, shows Just guch damage as
rbe defendant describes. TInia paotograph, [like The sther 3J0-!

was digcoverable and should have been made availakle £tz ths



defense prior to his trial. However, the defendant arronecusly
alazms Thakbk nene of che 85 vhorographs dis¢losed by the sLate
showed the crack in ﬁha dogr. ar trial, Richards identilied =z
paotograph that was introduced as E;idence taat showed the door

+ig splintered just a litcle bit.” (TR 264; R 683, Exhibit

I M

Thug, the photograph ths defendant claims he did not receive
was cumulative, and the defcndant has failad o meet his burden

of proof on this issue.

Ground Five [Defendant’'s Motion at p. 35]

The defendant claims the state. had an atfidavit derived by

the FOLE from & witnesa, Diane C. Hill (cadenhead-Hill), which

the state wichheld, establishing the happy relationship hatwesan
the defendant and hic wife in the days preceding the muwrder. The
daferdant appends an atffidavit from his wife, Glenda Azes,
acknowledging the sxistvence oI the Hizl affidavir and explazne
that the copy he had of the origiznal has been loggtn. For the

purpese of this argument, the state will assume that the Hill

affidavit was not disclosed.

The issus is moob and maritless, however, Decauss “IHana



cadenhead Fill* was disclaosad by the defense in reciprocal
discovery dated August 14, 1888, [Attached hereto]l The

defendant can not legitimately claim gsurprize or prejudice. This

plaim {= withouT merit.

Ground Ona Dafendant’'s Motion at Page 25]

Twe deendant claimg that his trial counsel were ineffective

for sisher ignoring or failing to discover exculpatory svidence,

misleading him to helisve such svidence did net exi=zt, and
failing to use that swidence for the defandapt’s benefit. The

“axevlpatory” evidence to which the defendant refers was &

vidactaps of the crime asceng taken by the homeowner's insurance

LOMPRRY -

Thiz claim is barred becauze it constitutes an abuse ©OF
proceas since the defendant previcus raised ineffective
as3:istance of counsel ctaims, which were litigated on Lheir
merits after an svidentiary hearing, in iis firsr motion to

vaCALe. A movant must allege that the jrounds assarted wers ot

wnown and could rot have beesn known to hRim at the Time ef Ehe

caxlier mation. See, Christopher w. 3takz, supra. The mevant

muet show Justification for the fallure to ralge the isstes in



aid the standards by whick his allegations must be judged are

wall defined.

The Florida Supreme Court in Preston v. Stare, 270 So.2d

18%, 797-7H0 {(Fla, 2007} recently summarized ihe applicable

grandards:

"he standard of review governing olaims of newly
discovered svidence was firet enunciated in Jonegs v.
State, 7085 So.2d at 521. To obtain a new trial based
on newly discovered evidence, a defendant must meat two
requirenents. Firgbt, Cthe evidence must not have bLeen
known bw che trial court, the party, or counsel at the
rima of trial, and it must appeatr bhat che defendank ox
defensa counsel could not have known cof it by the use

of dua diligence. Zacond, the newly discovered
svidence must be of such gature that 1t would wrobably
produce an acguittal on wetxiazl. 3es Jones, 70% S5o0.2d

at 521. “Newly discovered evidence satisfies the second
prong of the Jonea test if it “weakens the case against
[the defendant] so as te give rises to a reasonable
doubt as to his aulpability.” Jonea, 708 Sp.2d at 526
(quoting Jones v. State, &78 So.2d 308, 315 (Fla,
ngggty. Id. at 797, [Emphasis added|.

v tw

Ir: determining whether the  svidence conpels a neaw
brisli, the state ecourt mwust “eonsider all sewly
Aiscoverad evidence which would be admissibles and must
nevaluate the weight of both the newly digcoverad
eviderce and the evidence which was introgduced ar the
trial.” Td. At 91é. This determination includes

Whether the eovidencs goea To Lhe merits of
Che Casc or whather it consTituras
imoeachmant evidence. The trial cour: shounld
alzo detsrmine wihether the evidence ‘is
curulative to other eavidsnce -n bhe case.
The trial cour= should further consider the
materiality and relsvancs of ths svidence anpd
any inconsistencies in the newly discoverad

evidence.,

I R



the pricr motions. Id.

Here, the defendant, himself, concedea, "...a state's

digcovery response lists a video taken of the cutside and inside
~f the Ares’ home by Linton Willis, & proparty/claimg adjustar
for Natioowide Insurance Compary (Sse, Appendix, Exhibit &,
sLate’s Supplemental Discevery, p. 7; also, &ee Trial Exhibit

Invencory Zxhibic 34 [RE30I}].

ainca the svidence was explicitly disclosed by the state,

tna defsndant has showrn no basis for relief, and his clain is

procedurally oarred.

Ground Thirteen [Jefendant’s Supplemental Motion at p. 2]

The defandant claims the state delibsrately withheld

avidance of a bullet ngle in 3 warhroom door wilceh would nave

accounced for a ninth bullet conocary to the state’ s suggestion

tlat the ninth bullet from the defandant’'s gul was found in the
sefendant’s car. He ralies on a December, 23 1933 FDLE report

apoanded to his supplemental wotion as ¥-1 to M- 5 prepared oYy
gOLE analy=t David williams.
This repert, ilkxe others the defandant claims were witnhsld

fron nim, was not. It was clearly disclosed Ly the acate in its

- A =



Sugpplamantal Discovery Response by the agent’s nams and data of

his report. [Appendix A, p- 21.

Theretors, vne defendant has shown 0o Tewly discoveread

evidence, and no baaig for relief ig stated.

Gxound Four [Defendant‘s Motion at p. 51}

rhe defendant claims vhac newly discovered police
investigation reports, deliberately suppressad by the state,

show that the prosecucor knowingly argued false motives Lo the

jury to urge it to coavict. The defendant claims Chat six

reports of Investigator Barberred of Lhz Okalocsa County

Sheriff‘s Department were not discleosgad =o the defense and that

rhose reports contained memorializatlons oFf wWitness incerviews

that supportsd the defendant’'s claim thar his marriage was gsound.

{hppendix I, pp. 33 - 38) [Defendant’s Motionm at p. 52] Thase

witnesses are Regina Ward, Rhonda Robinson, Darhael Davis, Xarsn

Sehell, Mary Lou Halstcead, and Pam FapeEf.

agajn, the defendant’s claim 1s disproved by nis own

documentation. “State‘s Supplemental Disgevery” dated April 21,

1898 explicitly and cimely lists the interviews of these 3ix

witheases, Defandant 'S appendix A, P. &)



This claim ig meritlegs and should be danlad on ite faca.

@round Three [Defendant’s Motion at p. 48]

rhe dafandant clajms his trial ¢ounsel were ineffective for
aither overlocking or failing to use newly discovered videoctapes

of the baccalaureats service (to suppert the defendant’s alibi} .

This ismue is contrelled by the =zame rules winich defgat the
pDefendant ‘s Claim Opne, The videotapes in question were, by tha
defendant’s admissicn, listed in the state’s discovery response
over a dscade ago. The defepdant, himself, adnits the vidsotapes
were in the custody of the state “as shown by the statse’s
digcovery response dated Rugust 4, 139%.° [Defendant's Motion at

B. 46, referring to Appendix, Exhibit Cl

in addition, the defendant's claim to have discovered the
axistance of thess tapes in 2007 estabklishes a lack of due
diligence, eapecially when, aa he claims, he told his trial
iawyera prior to trial he balievad such evidence existad.
[Defendant ‘e Motion at p. 461 It is mersly a transparent attempt
ﬁa ~aise ap ineffective counsel claim that should have been

raisad in his first motion foxr post-conviction relief.



accordingly, this ground, too, should be denied as an abusge

cf process and because it is time barred.

Ground Eleven [Defendant’s Motion at p. 98]

The defendant claims the state withheld a videotaps of the
festivirties a® the high school baccalaureate services Le attendad
which showed a cloek reflecting §:33 wiich sorroborated the crial

restivony =f Mary Barrow that she saw the defendant at the =cheol

at §:3% p.m.

Pirst, chis =vidence wag not withheld from the defense. The
Jefendant, himsslf, admits videotapes were listad by the state in
irs response o tha defendant’s demand f[or discovery [T...and a

serarate 3tate’s discovary resSponss iists two other videos that

are relewvant to chis case.? Exhibitc C, P 201

Second, the avidence wazs only corrohorative. EBaroow
restifisd Lo the same fact at txial, (TR 1228 - 1230] It was
cumularive evideace at pesc which could not reasonably have

shanged the jury’'s verdict.

Third, the defendant admits the cleck doeg not show the time



of 6:3%9; it snow tha time of 7:38. Wwhile the defeandant offers a
speculative explanation for the digcrepancy (fmailure Lo adjust
for a wime chaage), 7:3% would not have haiped the defendant

cstablish his “exculpatory time line* abt trial at all.

ﬂcﬂardingl?, thare is ¢ merit to this claim.

Ground Fifteen [Defendant's Supplementsai Motien at p. 20]

The defandant alleges that “rnewly discovered evidence
revesls that Morma Jean Ates wae shot € times, not seven, &§ The
srata avered [gicl, and the Medical Examiner Dr. Cumberliand
perjuréi hiz testimeny.® He bases his entire c¢lalm on the
results of & second autopsy conducted on the victim in 1255 and

ite ipconsisrencies with the priginal autopsy forie 2 1887

The dafendant engages in a complax analysis of the evidencs,
including the haight of bullet hioles in the walls compared to the
vietim's height in high heels, in addition to ¢laiming the 1535

disccvery of threes instead of two pro-ectiles in toe left =mide of

the body snow zhe victim was shot at Lgast =ight -imes and »ot

saver as the prosecucion acgued. ™:s, the defendant argues,

proves Lhe unspent cartridge found in the deferdant’'s Toyora

cculd rot have come from 2-shot nistoL, the never found firsarn



the state claimed was the murder wedpon, since another bullet,
presuably tihe nianth, was recovered from a mattress in ta=
virtim’s home. However, the defaréc knew that an additional
bullet was recovered from the victim's body after it was exhumed
anc argued to the jury during closing argumént, *{ou see back in
zround ‘35, Mowvember of ‘95, interest was rekindled in this caag
Lo thc extent that Mrs. Ates’ body was exhumed and they recovered

more of tiie bullets making a total af five bullats recovered from

her.* TR 1£87)

ILe defendant iﬁdulges geveral assumptions to conclude thac
the initial autepsy dascribing wourd #1 as an sntrance wound was
cerrect. and he faults the prosecutor for arguing to the jury
that #l was a3 exift wound. ‘his claim, however, is belied by -he
results of the second autopsy upon which the defendant, in gother
corntexts, relies upon as more accurabte. The 1995 repoxt
concludes, “Because of Lhe procellurss prior to the second
autopsy, tracing cthe paths <f the bullets is iwposzible. It is,
howsver, svident after careful examination of redical legal
photoyraphs taken prior to the Efirsst autopsy, that the bullet
wound of the Jleft énterior neck (Wound number One) labelzd an
antrance in the ¢riginal autopsy iz, in fact, anm exit wound and
ig; therefore, agsocizted with one of the posierisor entrance
Funshot wounds .~ [R. 237].

P |



Aceordingly, the prosecutor’s argument that wound #1 was an
exis wound wap Lot Dnly supperted by the avidence put correct.

Thig is not, however, the primary problen with the dafandant’s

Cround Fittesn.

This is not, and can not pe, nawly discoverad evidence. ‘The
wrial of this cause occurred in 19%8. The reaults of the 1385
autopsy and its differences with thm one conductsd in 1251 ware
disclosed and known to the defense well prior to trial. The
“Report of Autopsy” and “Final anatomic Diagrosis” appears at
7ol. *=, R. 237-240 of the Record on appeal irn thisz case and 1s
arTached hersto, Defenses counsel acknowledged the discrepancy in
the reports in his clesing argument {*Ope says it’g an entry
wound. One says it’s an &xit wound”} and even advanced it in
support of reasonable doubt. [TR 1664]

Becaugse this claim 15 not rased on newly discovered evidence

or any other reason to grant post-conviction relief, it must be

denied on its face. - ki

Ground Fourteen pefendant ' = Srpplemencal Metion At p. i)

Tve defendant claims that the prosecublion beread itE Ca’e,

rnot =2 pullats found at the sScena of the murder but buliets which



celonged to W.C. Buck Brymn who wzg. pushing for an aggressive
progecution. He alsc claims thé prosecucor gorruptly submitted
Bryan's kullete for comparison to the FPLE ratiasr than

crojectiles found ar the scene or in the vietim.

This claim must be Jdiamissed on its face because there
ex1sts not even a claim there is evidence Lo supplrt it. Tt
appears to ke a theory developed by the defendant bescause the
prosacutor used Bryan’ s H&R handgun as 4 demonstrative all at
trial (becauss the murder weapol Was lever found) [TR 1133], the

vietim’s uncle, [TR :153] Bryan, had a bias, and the defendant’s

skepticism about the credibility of the witness, Deputy
Carmiclaml, whe claims to hawve found ballistics evidenss in the

defendant’s house and in his cax in 1%9]1. He alsg secms EO mlaim

that Eecause Bryan’s weapon was used for test firing, and the

iand and grocve IMRresSsiOns wWels vwery close” to those of che

evidence bullat, firearms sxaminsr Lundy must have been Mirieked®

inte comparing Bryan’s agmunition rather than the crime scene

kullets toc reach the arroneQus conciusion that they matched the

Crims Seanc,

Morecver, tha defendant tangentially raz#ges & Sserious

question in iight of reports generated by FDLE crime scens

analys:a Laura J. Rousasau and Charles Richards in L5321

‘mmediate.y after the shooting. Rousgeau ingpected the



dafendant s Toycta. Richards inspected the defendant’s house.
rousgeau's report is devoidicf any mentilon of a .22 caliber
cartridge found in thea defeﬂdant's vehiecle., Richards’ 1331 report
makes 0o menticn of amy cartridges found in the gun bhox in the '
utility room ameng the 29 iﬁams he recovered at the scene
ineluding pumercus projsctiles. [Defendant s Exhibic M-I - N-3).

- Tha dafendant argues, Cherefore, that Teputy Carmichael lied

and the evidences was contriyed.
!

The defendantfs cbzervaciotl that the discovery Oor Lhese
imporiant items of evidence [4X1A, 100-A-1, and 100-A-Z7 is not
memprialized until reporis %re generated in 1325 and later
lcefandant’s Exhibit M and E] is incorrect. As Deputy Sherift
carvichmel tastified at trial, the cartridge from the car and
builets from the sun box were recoyegred on June 3, 199%,

irmzdiately atter the crime, from tha scene porsuant to search

warrants and arc reflected on inveatorizs of the same date

introduced into evidence ak, trial by the defense. [TR 312, 323 -

|
341; R 711-715, 717-71E]

There is simply no valid claim for relief as stated 1n this

argument.



Copelusion

Thz “sxpzrt* ballistics evidence which played a plvotal role
ir the state’s progecution of this case was determined a decade
afrer his conviction to be unreliable and inaccurate. This is

clearly newly discovered evidence as Rule 3.85%0 centemplates,

Aooordingly, the belated revelatict that the metallurgic
ballistios analysis relied upon by the state to link the
defendant’s ammuniticn to the crime.to the exclusicn ¢f others
win all the world®, a3 the presecutor arguad, was fundamentally

#lawed proves that the fairness of the defendant’'s trizl was

severely jeopardized.

rpplying the Preston standards governing che review ot
Motions to vacate, fundanental standards of fairness and due
process inwits Che conclusion that the dafendant has fulfilied
his burdern of proof. In the context of the cumulative effegt of

the arrors identified by the defendant, and the ¢ireumstantial 3f

ackt Yolosze" nature of the evidence in this ¢age, IO CnC should he

confident in the accuracy of the vaxdict in this vase.

nocardingly, it is the state’s heliaf that the deiendanc

stculd be granted 3 nmew trial.



Jones, 709 So,2d at 521 (citations omitted).

The defendant’s 44 page motion. while replete with
outrageous claims of prosecutozial miscopdust (from a corrupt

political motivatisn Co ceoavior him tc a deliharate vlot o

elicit perjured testimony! . whick are utterly unsubstantiated and
which deserve no consideration whatscever, in substance
consritutes a clalm that the scienptitic 2vidence relied upon to
convict him has recently beesn deemed unreliable, and ¢rusial,
discoverakble, exculpatory evidencs was withheld from him prior wo

Lyiwl, Hes ¢iaims the exaistences of eacn of these items was

previcusly unknown o him and arguss, therafare, that his slaims

should be considared on their merits notwithatanding the passage

of tima and the fact that this 1s a successivas petitien undex

Rule 2,850 for similar relief. For «ach itemn, the dafendant

explains why in his view the withholding of the evidenze by the

state would .ikely have yesulted in a different triai cutcome.

#e smphazizes thal when viewsed cumalacively, especialliy in light

of the circumstantial nature of this “close® case, he should be

granted a new trial.

The state Finds many oi che defendant’s clains to ha sither

proceduralliy barred or witihourn mecit.  However, 1t concludes that

—_—

flawsG science and the withhelding of materxial evidence by the




stace were two factors which operated to deny the dafendanc due

prccess and the fair trial tD wﬂich he was entltleu Critical

scieptifie hal¢15tlcs ev1denca used tu COHVlEt the defendant has

bsen found only recently to lank tha prabatlve value the state

relisd on ke urge the jury to convict. Gertaln failures of the

d;s;overy proEEEs which caused the defesndant Lo lack exculpatory

evﬂdenca Le was entitled to have prlcr to trial to aid in the

T——

preparatlon uf hls defeqse were nated aven by the trial judge.

When tre derense cumplalned about ifts failure tm t;mely regmive

discovery, chn Dcurt, wltﬂ Fonsa presclencc, asked;

T

"What nave you folke beex deing with this stuff?" [TR
523] . "l'm gercing frustrated Dbecguse ... Mr., Ates
ca deservEE a Fair trial. The fact that this has been
going on for chis length of . -pime and this stuff keeps
popping up all ths: time, 1is making ma feel wvary
unceomfortakle, At some point in time it'g gaing to be
cumulative to the peoint whera somebedy is going to be
paying for all of this. I don‘t wapt it to be that man

over there.® {Bmphazis addsd) [TR 524)

The state will address each of the issueg sEfered py the
defendant kut in ao order which is intanded to MEse DOre sSsnsg

coneidering Lhe state’s ultimate conclusion:



Ground Twaive [Dafandant’s Supplemental Motion at p. 2 and Second

Supplement to hig Mogiga Zor Post-Conviction Relief]

The state relisd heavily on expert metallurgical testimony,
*buller lead analyzis”, te link bullets from the defendant’s gun

to the nurdsr scena o identify the defandant ag the killer.

Bamad on documents received in 2008 by tha State Attorney
for the Elghth Judigial Circuit which it Porwarded to the
defendant, the defendant clalmg he is entitled to a new trial
bacause the balliptics evidence uéed to Support his convicticn
has bz2en determined to have besen unrelisdle. Specifically, thess
document s show the FBL suspended "hullet lead analyeig”™ in 2004
and "ceaged entirely performing such axaminations and provviding

guch testimeny in 2005”7 because the gcisnce was simply wrong.

(Appandix Bl]

Moracvelr, the Departmeant of Justice bagan conducting reviaws
2% trimi btestimony rasulting in comvictlons to decermine whebhar
examirers “"correctly stated the sigunificance ¢f o« maich betwszn
the elemantal cowpositcion of buller fragments and the composlition
of Ihillecs xnown to bBe adoociated with a defendant” ag was uged
in thls case. [(February 25, 2008 U.5. Department of Justlcee
Lettey; Pafandant'g Appendix, Exhibic Bl] Therefsre, the

detandant guesticns the reliabllity of the tescimony used Lo



convict him here.

Tha isgue. is cruclal to this cass Eecausa a hillet recoversed
from the maﬁtress under the victim [Exhibit 18], unguestionably
discharged by tha murder waapon, was compavred hy FDLE analyst
Kathlsen Lundy to the .zalﬂalihar cartridge found in the Toyota
Camry [Bxhibit 4X1R] azsociated with the defendant as well as a
bosx of cartridges 1n the utility zoom of the daefendant’s houss.
[Exhibit 100«R-1]. These cartridges were important links bhstwaen
the murder and the defeandant, especially mince the state
emphagized that the dafendant admitied owning, and even recently
© shopting, @ nins shot .22 caliber weapon. [TR 1585} As a
mekallurgigal axpert [TR 806]), Lundy tastified not only that the
bullat and cartridge in the car wars consistent, buc that che
lead in sach was of the same gencral alloy. [Defandanc’s Exhibit
I-2] &8he alew testified that the composition of tha bullek
recoverad was from the *same” lesad at Federal Manufacturing
Company and was manufacturad either on the same Jdace or "within a

pericd cf the dates” {cleosely in time?) from the =ame hatch of

lead. [TR B81E&]

In closing, tha stats could not have argued the significance

gf har testimony mors strenususly:

“,,.Kathlman Lundy comes in af a metallurgi<al expert
asgjigned toc the FBI in Maryland. She is a weapons
metallurgist and she explained to you that she haw been



all over the United States studying cthe procegs by
which Mullets are made and she gave ycu a lecrure on
that I'm sure you will never foxget but part of that
lecture wapy thac bullets like everything elssa in rche
world are made from batches and ingots and they are noc
all the same, In fact, even within the samea company
thare are differences becaues the batchea aren't thak
pure, But ghe tells you there are certain ldentiffanle
resdidus levels of certain type slements that tell s
that this compaay requiredd this amount of trace
glement. So that i¥ vou find in the hullet - if you
find in the round that was fired that it had those
trace elemente that means it‘s from that company and
then if you find sven more that a bullet that has been
fired is of the identical trace compogition of another
bullet, then you can aseume they wars manufactured from
tha same batch.” (Ewphasis added! [TR 1577 - 1578}

L

Kathleen Zundy 23ays 1 axamined five Feds=ral rounds
from the body of Norma Jean and I conparad thoss Lo the
two Federal rounds that were taken from the box that
was found at that house ... and what deoes that cell ue?
She says that 1 found that thosa five bullets are from
the same batch or ingots of the two that were out in
the box in the laundry room.” {TR 157g]

ca

The prosecubor contbinued: &

"Wow what does that really mean to us? T‘11 tell you.
It maans of z2ll the millione and bhillioma of bullets
that are made by any given company in any given time
frame the bullets that killed Norma Jaan wars
manufactured from tha same bateh that were found in the
box in the back room.* (Emphasis added) [TR 1578]

™

“At that point the case changed frowm what I call the
grientific phass. I really recoegnize thar because the
socientific phese waa put on by esomscne who understood
the science so wall, (Emphasisz addsd) [TR L1578 ~ 1573

ard, in retmttal oleoeing, the prasscutcr concimaed the



theme:

- »ITIhe shells found in that box are from the wame batch
in all the world the shells in that batch -~ in thet box
are Ercm the game batch that are fournd lo bEhat woman’g
body. ...[I)a all the world that box is coneistent. If
that weren't true, we'd hear the opposite.” (Emphasis

added) [TR 1370}

The jury did not and could net have heard ths “"opposite”
Lecause the faults of the metallurgic testing procadures uﬁly
becama knowh years after the defendant’s trial and conviction.
Thz defendant can not be faulted for failing to raise this clalm

garliar bmcause he could never have known about the issue untzil

ren years asfter his conviction.

Moreover, in his Second Supplement to his Mobion for Fost-

JonvicLion Relief, the defendant appeands a May 30, 2008 letter

from the U.5. Department of Justice which reaches a startling

conclusion based »n its own analygis of the transeript in this
Sase.

“After reviewing. the teatimony of the FBI'a examiner,
it is the opinion of the  FBI Laboratory that the
axaminer properly testified” thar the ‘examinaticn
ravaaled that the evidentiary specimen(=} probably cama
from the same malt of lsad. Howsver, the reviewers
felt chat the examiner did neot provide sufficient
information to the jury to allow thenm to understand the
nunber of buillets made from the mslo,

Without having esvidenoes concerning the approximate
nimber of bullets made trom a siagle melt, tha Hury
gould have wisunderstogd the probative value of this

avideanoe, "




	1.pdf
	10.pdf
	11.pdf
	12.pdf
	13.pdf
	14.pdf
	15.pdf
	16.pdf
	17.pdf
	18.pdf
	19.pdf
	2.pdf
	20.pdf
	21.pdf
	22.pdf
	23.pdf
	24.pdf
	25.pdf
	26.pdf
	27.pdf
	28.pdf
	29.pdf
	3.pdf
	30.pdf
	31.pdf
	32.pdf
	33.pdf
	34.pdf
	35.pdf
	36.pdf
	37.pdf
	38.pdf
	39.pdf
	4.pdf
	5.pdf
	6.pdf
	7.pdf
	8.pdf
	9.pdf

